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vs.

Appellant,
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tenant, Katie F. YouNG (a widow),

Appellees.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge,

anid to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

Comes now J. D. Collins, appellant, and petitions

the court to set aside its judgment and decision entered

herein on November 29, 1940, and grant a rehearing

upon the following grounds, to-wit

:

I.

That the court in deciding that the Will of Julia A.

Lount, deceased, did not constitute a Trust Will, and

citing in support of this pronouncement of law certain

cases which were cited in the answering brief of an



appellee has overlooked the fact that none of the cases

cited by the court involved a spendthrift, or discretion-

ary, trust similar to the one created by the Will at bar.

In the instant case neither AVilliam B. Lount nor

Hattie L. Mosher was given any absolute right to the

rents, issues and profits from the estate. It was left

to the trustees to sell or manage as 'Hhey in their judg-

ment shall deem best." When such a trust as this is

created we find no cases holding that the fee would

merge into the beneficiaries even if the beneficiaries

should acquire the interests of the remaindermen.

65 Corpus Juris, 568, 569, Sec. 325, Note 70,

page 569.

We submit that this court has failed to give suf-

ficient consideration to the type of trust created by the

Will as set forth in our Opening Brief, pages 21 to 31,

inclusive, nor to the distinction which exists between

the cases cited by this court in its Opinion and the

case at bar.

II.

The second reason given by the court for affirming

the judgment of the lower court is one which seems to

force itself irresistibly upon anyone studying the Will

in question.

It is true that any *' remainder" undisposed of by

the Will would vest immediately in the heirs of the

testatrix, who were no other than William B. Lount

and Hattie L. Mosher. However, this appellant does

not believe that any ''remainder" "AS SUCH" was

created by the Will of the testatrix. The Will vested

a base, or ''Limited", fee in the Trustees. The fee

was limited by the trust and no resulting trust would



arise until the death of one, or both, of the bene-

ficiaries, LEAVING A PART OF THE ESTATE
UNDISPOSED OP.

As to the coriHis of the estate, the rights of the ap-

pellant are not in the nature of a REMAINDER but

are more likely a mere ^'POSSIBILITY OF RE-
VERTER". Such an estate, of course would not, and

by its very nature could not, arise until the death of

one or both of the original beneficiaries. It was for

this reason that counsel for appellant brought up the

matter of the present right to the rents, issues and

profits from the portion of the same which would have

belonged to William B. Lount, deceased, who died

August 31, 1924, more than 16 years ago, as this por-

tion of the estate reverted back to the estate of Julia

A. Lount upon the death of said William B. Lount,

thus making a present justiciable controversy, which

did not exist in No. 8309.

For the above reasons we believe the Opinion of the

court with reference to the second point was rendered

by inadvertence and that the Opinion should be modi-

fied in this regard at least. See

:

Blount V. Walker, 9 S. W. 804 at 807,

also cited in our Opening Brief at page 36.

Dated, Phoenix, Arizona,

December 23, 1940.

Respectfully submitted,

E. E. Selden,

Attorney for AppeUmit

and Petitioner.



Certificate of Counsel.

I hereby certify that I am counsel for appellant and

petitioner in the above entitled cause and that in my
judgment the foregoing petition for a rehearing is well

fomided in point of law as well as in fact and that said

petition for a rehearing is not interposed for delay.

Dated, Phoenix, Arizona,

December 23, 1940.

E. E. Selden",

Counsel for Appellant

mid Petitioner.


